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THE SURROGATE'S COURT OF NEW YORK:
ITS HISTORICAL ANTECEDENTS
FRANKLYN C. SETARO

THE genesis, growth, and constitutional culmination of the Surrogate's Court of the State of New York' form a study both interesting and intricate. The judicial power over matters relating to
the affairs of decedents in this state bears a varied and irregular historical record for the three centuries since the time of initial emigration.2 During some early periods of inquiry, there is a plentiful
lack of authority and an immense amount of conjecture. There are
no sources which contain indisputable internal evidence of genuine
contemporary knowledge. In the colonial period of the judicial
FRsi'-xLm C. SETARo is Associate Professor of Law and Librarian at New York
Law School.
I The Surrogate's Court has general jurisdiction to administer justice in all matters relating to the affairs of decedents, and to try and determine all questions, legal
and equitable, arising between any or all the parties to any proceeding, as to any
and all matters necessary to be determined in order to make a full, equitable and
complete disposition of the matter by such order or decree as justice requires.
In addition to, but not in limitation of the foregoing powers, the Surrogate's
Court has the power to admit wills to probate and to take and revoke letters testamentary and letters of administration, and to appoint a successor in place of a person
whose letters have been revoked; to direct and control the conduct, and settle the
account of executors, administrators and testamentary trustees, and to appoint successors in place of testamentary trustees; to enforce the payment of the debts and
legacies, the distribution of the estates of decedents, and the payment or delivery
by executors, administrators and testamentary trustees, of money or other property
belonging to the estate, in their possession; to enforce the delivery of personal property or the payment of the proceeds, or value thereof, belonging to or withheld from
an estate; to direct the disposition of real property of decedents and the proceeds
thereof; to determine the validity, construction, and effect of any provision in a will,
whenever a proceeding is brought for that purpose, or whenever it is necessary to
make such determination as to any will in a proceeding pending before the court, or
whenever any party to a proceeding for the probate of a will, who is interested thereunder, demands such determination in such proceeding. See SuRluwAm's COURT ACT,
art. 3-The Surrogate's Court and Its General Jurisdiction; sec. 40. General Jurisdiction.
2 Though Hendrick Hudson, in the employ of the Dutch East India Company
entered New York Bay on September 3, 1609, no immediate attempt was made by the
States General of Holland to. appropriate the territory until, by grant of charter, in
1614.
See generally, 4 DOCUMENTARY HISTORY OF m STATE OF NEW YORK (arranged
under the direction of the Secretary of State by E. B. O'Callaghan), (Albany 18501851); FOwLER, Constitutional and Legal History of New York in the Seventeenth
=ORm
HiSTORY OF Tm Crr or NEw YORK FROM ITs FRsT
Century, in: TnE Ms
SEM EMENT TO TH YEAR 1892 (4 vols. Wilson Ed., New York 1892-1893); LuqcoLN,
CoNsrruroNAL HISTORY OF NEW YORK (5 vois. Rochester 1906); HisTORY OF THE
"
CIT OF NEw YORK (New York 1892-1893); LiNcoLN, CONSTiTUTIONAL HISTORY OF
NEW YORK (Rochester, N. Y. 1906).
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power, historical construction must be resorted to from such sources
as colonial charters, instructions to, and proclamations of the governors, and laws and statutes which were promulgated from time
to time.3 In considering the span of this monograph, its political
history may be conveniently set off into somewhat definite and precise eras. Excepting the initial era of discovery and exploration when
claim to right of sovereignty lapsed by nonuser,4 our first era of
inquiry covers the exercise of colonial sovereignty by Holland;5 then
by the Crown of England;' and finally as an independent prerogative.' This convenience of division cannot be properly made with
respect to the historical considerations of the subject under investigation and inquiry. The conclusion stems from the incidence of
tortuosity in the judicial evolution of matters intestate and testamentary.
I.
A.

THE COLONIAL PERIOD
DUTCH DOMINANCE

(1623-1664)

formation of any permanent or regular system of judicial
tribunals and jurisprudence, during the administration of the first
and second Directors of the Colony of New Netherland, 8 lacks corroboration of contemporary historical evidence. It may be supposed
that such preclusion could be predicated upon the incidence of an
unsettled condition of the colony's affairs as well as the unremitting struggle with the barriers of nature.9
1. Incipient Judicial Tribunals: (a) Judicial Business.-The
beginnings of the exercise of judicial power is evidenced in the
grant ° of a charter to the Dutch West India Company by the States
THE

3 E.g. (Charters) West India Company, 1621; Duke of York, 1664, 1674; Benckes
and Eversten, 1673; Colve, 1674; Dongan, 1686; (Instructions) to Governor Dongan, 1686, and Andros, 1688; (Proclamations)to Governors Nicolls, 1665, and Andros,
1674; (Laws) Duke of York, 1665, 1675; Governor Dongan, 1686.
4 Reference is made here to the exploration of New York territory by Verrazano
in behalf of the King of France in 1524. Concerning the corollaries from the principle of title by discovery, see MArtY, ANCIENT LAW 74, 75 (New York 1887); Johnson v. M'Intosb, 8 Wheat. 334 (U. S. 1823).
5 See note 2, supra.
6 Occupation by the English, 1664. Charter granted by Charles II to the Duke
of York of the territory embracing New York and Long Island, March 12, 1664.
7 The adoption of the first constitution of New York, April 20, 1777.
8 May, and Verhulst.
9 O'CALLAGHAN, HISTORY OF HE NEW NTHERLAND; or Naw YORX UNDER THE
DuTCH, 24 et seq. (2 vols. New York 1846-1848).
10 3d June, 1621.
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General" of Holland. The instrument empowered the grantee to
appoint and remove governors, judicial officers, and officials for the
performance of the public functions of colonial government. The
grantee was also invested with power to administer justice within the
confines of territorial grant. Pursuant to this grant of governmental
powers, the commission of appointment to Peter Minuit, as Director
of the Colony in 1626, made provision for the appointment of a council of five members for the general assistance of the governor in the
prosecution of governmental functions. The charter, in specific application, delegated the exercise of full executive, legislative, and
judicial powers to the Director and the Council of Five.' The commissions of appointment of directorship to Minuit's two successors,
Van Twiller in 1633, and Kieft in 1638, continued the exercise of
judicial functions by the Director and the Council of Five. However, the former commission made provision for the creation of an
office which was designated the schout fiscal. The duties of this office
combined duties somewhat similar to the office of attorney-general,
prosecuting officer, and sheriff. To the Director, the Council of Five,
and the schout fiscal were committed all proceedings judicial in
nature.
2. Incipient Judicial Tribunal: (b) Appellate Review.-The
function of appellate review, in this stage of judicial incipiency, was
entrusted to the Amsterdam Chamber.' 3 It would appear that no
further redress of appellate hearing lay either to the College of Nineteen,14 which created the Amsterdam Chamber, or to the parent body,
the States General of Holland.
3. Incipient Judicial Tribunal: (c) Probate Jurisdiction.-The
germs of genesis of the exercise of judicial power over matters testamentary and intestate, as a separately acknowledged division of judicial business, are to be found in a charter of exemptions and privileges which was adopted by the College of Nineteen in the year of
1640. The instrument declared that the administration of justice
11 The States General was the legislative assembly of Holland.
12 This power was subject originally, and for a brief period, to the appellate
jurisdiction of the College of Nineteen; and thereafter transferred to the Amsterdam
Chamber. See note 13, infra, and related text.
13 The Amsterdam Chamber was entrusted with the management of the colony
of New Netherland. It was one of five separate chambers which constituted the
Dutch West India Company.
14 Also known as the Assembly of XIX. It was an assembly of nineteen delegates representing the States General and the five chambers of the Dutch West India
Company.
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generally was to be exercised by the Director, as the presiding justice; or, in his absence, by the Vice-Director in association with the
members of the Council. Specific judicial business within the general delegation extended, on the civil side, to the hearing of all
claims and disputes; on the criminal side, to all religious and criminal offences; and all matters pertaining to succession of estates,
whether real or personal. 15 In the disposition of matters testate and
intestate, it was further provided that the customs of Amsterdam
and the principles of the Roman Dutch law were to be the law of
the forum. 16
4. Court of Burgomasters and Schepens.-It would appear that
the emergence of a duly constituted and permanent court of justice
made its appearance during the administration of Governor Peter
Stuyvesant, the last of the directors of the colony of New Netherland. The States General directed that there be established a court
of justice in the colony to be modeled upon the court of justice then
functioning in the home city of Amsterdam.' 7 This circumstance
brought into existence the Court of Burgomasters and Schepens,1 8
to which jurisdiction heretofore exercised by the -Director and the
Council was to be transferred. The first session of the court was
held on the seventh of February, 1653, at the "Stadt House.' 0
5. Court of Burgomasters and Schepens: (a) Probate Jurisdiction.-The records of the Court of Burgomasters and Schepens °
manifest a wide variety of judicial business. It took cognizance of
civil and criminal business; and its jurisdiction extended to admitting wills to probate, granting letters of administration, compelling
executors and administrators to account, decreeing the distribution
15 DAY,HISTORICAL SKETCH oF T=E JUDICIAL T uBtNALs OF NEW YORC, from
1623-1846, 6-9 (New York 1955).
16 DONCx, THE VERTOOGcr, OR REmoNSTRANCE oF Nr~w NEHVP.AnD, 39 et seq.
(Transl. by O'Callaghan, Albany 1856).
17 1 LIxcoLN, THE CoNsTrUTIONAL HISTORY OF NEW YORK 456 et seq. (Rochester 1906).
18 Burgomaster (Biirgermeister) was the title of the chief magistrate of a municipal town answering to the English mayor.
Schepens, usually elected, had a resemblance to the English alderman. With these
were associated the schout fiscal.
19 City Hall, formerly called the City Tavern.
20 REcoRns oF NEw AwsTRAm
FRom 1653-1674 (4 vols. Fernow Ed. New York
1897), vol. 1: Minutes of the Court of Burgornasters and Schepens, 1653-1655; vol. 2:
Ibid., Aug. 27, 1656-1658; vol. 3: Ibid., Sept. 3, 1658-Dec. 30, 1661; vol. 4: Ibid,
Jan. 3, 1662-Dec. 18, 1663.
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of estates, and the appointing of curators to take charge of the estates of widows and orphans. 2
B.

ENGLISH DOMINANCE (1664-1776)

dominance by Holland in America came to an end
in the year of 1664.22 Charles II of England granted to his brother,
the Duke of York, the colony as a proprietary province. The act of
royal grant was followed by military occupation under Colonel
Nicholls and the signing of articles of capitulation.2 3 Of political significance, Governor Nicholls' proclamation revoking the Dutch and
establishing the English form of government 24 purported to "revoke
and discharge the form and ceremony of this government of his
Majestie's town of New York, under the name or names, style or
styles of Schout, Burghomasters and Schepens." In displacement
thereof, full power and authority was given to the mayor and aldermen to perform the functions of government "according to the general laws of government and such peculiar laws as are or shall be
thought convenient and necessary for the good and welfare of the
corporation." In its judicial significance, the mayor and aldermen
were empowered "to appoint other officers for the orderly execution of justice." 5
1. Mayor's Court: (a) Probate Jurisdiction.-Pursuant to
COLONIAL

21

Ibid., and see,

DALY, HISTORICAL SxETCH or THE JuDiCIAL TRIBUNALS

or

NEw

YoRKc FROM 1623 TO 1846 17, 18 (New York 1855).
22 September 8, 1664. New Amsterdam was occupied by the British troops with-

out resistance; the government was taken over from the Dutch director-general Peter
Stuyvesant, and the province was called New York, after the Duke of York,
brother of Charles II of England. The king had conferred upon the Duke all the
Dutch land in America, including the present states of New York, New Jersey, and
part of Connecticut.
English domination of the colony was temporarily disrupted by the recapture
of the city by the Dutch on 9 August, 1673. The city was renamed New Orange,
after the Prince of Orange. However, taking in exchange Surinam in Oceania, Holland
restored the province to England in the following year by the Treaty of Westminster.
The province and the city were renamed New York, and from this time onward the
English were the governors of New York.
23 By the Treaty of Breda, the Dutch confirmed the colony to the English.
Thomas Willett of Plymouth was installed as the first English mayor in June
of 1665.
See, 1 LINCOLN, THE CONSTITUTIONAL HISTORY OF NEW YORK 22, 421 (Rochester 1906); vol. 3, 482.
24 Date of proclamation, June 12, 1665. 1 O'CALLAGHAN, THE DOCUMENTARY
HISTORY OF NEW YORE 389 (Albany 1850-1851).
25 1 THE COLONIAL LAW OF NEW YORK FROM THE YEAR 1664 To THE REVOLUTION

100 (Albany 1896).
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this power of judicial establishment, these officials met 20 and effected
an organization by which the Court of Burgomasters and Schepens
was changed into the Mayor's Court. This court, for some years
thereafter, continued to exercise the same functions of its predecessor. At its inception, the mayor and aldermen made up the membership of the court; and the record of proceedings were in Dutch
and English 2 7 It exercised jurisdiction in respect to testamentary
matters and intestate estates of persons dying within the city.28
2. Mayor's Court: (b) Administration of Estates [Duke's
Laws] .- A code of laws for the province was promulgated by James
II, then Duke of York. This code,2 9 afterwards known as the Duke's
Laws, with such additions as were made to it by the Governor and
Council, by written instructions received from the home government,
and the principles of the common law constituted the law of the
province until the first legislative assembly in 1683.30
The fourth section 31 of the Duke of York's Laws made extensive provision for the administration of decedent's estates. Upon the
death of any person it was required that a constable and two overseers proceed to the domicile of the deceased and there make inquiry
respecting his estate and whether he left any will. Thereupon, they
were obliged to make an inventory and render an appraisal of the
decedent's effects; and thence to deliver the findings in writing
26 At the "Stadt Huys" on June 15, 1665.
27 VOSBURGH,

SURROGATES' COURTS AND RECORDS 3N THE COLONy AND STATE OF

NEW YORK, 1664-1847. (Excerpt from: 3 NEW YORK STATE HIsT. ASS'N Q..J. 105116. Albany 1922.)
28 The Mayor's Court was the Court of Sessions for the city; the Justices of
the Peace for the country towns.
29 The Duke of York's Laws, 1665-1675. See, 1 COLLEcriONs OF THE NEw YORx
HISTORICAL SOCIETY FOR THE YEAR 1809, 307 (New York 1809).Also, 1 COLONIAL
LAWS OF NEw YoRaK
xom.
T3m YEAR 1664 TO = REVOLuTioN, 6 et seq. (Albany

1896).

30 A significant bequest of New Netherland to New York was the spirit of absolute government. Under the Dutch rule, the people were without an effective charter
or popular assembly and the English proprietor was content to keep things as they
were by his code of laws. It was not until 1683 that he yielded to pressure from his
colony and granted an assembly. See, First General Assembly Held at Fort James in
the City of New York (First Session beginning October 17, 1683; Second Session,
October 1684), in 1 CoLoNm LAWS OF NEW Yoax r RO TE YEAR 1664 TO TIE

REVOLUTIoN, 111-142; 142-173 (Albany 1896).
However, the Duke of York on coming to the throne in 1685, as James II,
revoked the grant of popular assembly and made New York a pattern of absolute
government. It was not until 1691, that William III restored the popular assembly
and from that time on the colony enjoyed the privilege of self-government.
31 Entitled "Administration" in 1 COLONIAL LAWS OF NEW YORK FROM THE YEAR
1664 TO THE REVOLUTIO 8-11 (Albany 1896).
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to the justice of the peace.3 2 Where
the person died intestate and there was a failure of heirs, the estate
was said to "Elapse to the King."
3. Court of Sessions: (a) Probate Jurisdiction.-Matters of
administration, and specifically, the probate of wills, grant of administration in cases of intestacy, accounts of executors and administrators, removal of legal representatives, appointment of guardians,
and the distribution of estates came within the jurisdictional purview of the Mayor's Court in the City of New York, and the Court
33
of Sessions in the outlying districts.
4. GubernatorialPrerogative in Probate Matters.-The proof
and all proceedings together with the judgment of the court were required to be transmitted to the governor. This transmittal, under
seal of the justices and the clerk of the functioning tribunal, were
subject to formal ratification by the governor. A different procedure
obtained where the value of the estate exceeded one hundred pounds.
In such instances, all proceedings upon the probate of the will and
records in cases of administration were required to be certified and
thereupon transmitted to the office of the secretary of the province
in the City of New York. These transmittals were required to be
recorded; and letters testamentary and of administration as well
as the final discharge of executors and administrators were granted
34
by the governor under the seal of the province.
5. GubernatorialPrerogative in Probate Matters: (a) Colonial
'Governors as Probate Judges.-The practice whereby testamentary
and intestate matters were required to be forwarded to and filed in
the office of the governor's secretary at New York35 induced the
"within forty and eight howers'

32 The justices of the Peace composed the Court of Sessions. There was a Court

of Sessions for each of the three ridings which constituted the shire of Yorkshire of
the colony of New York. These ridings, or districts, were called East Riding (Long

Island), West Riding (Staten Island), and North Riding (Westchester). The Justices
of the Peace and the high sheriff of the shire met annually with the governor and

his council in the Court of Assizes at New York, which afterwards became the general court of the province. See Duke's Laws in 1 COLo= LAWS or NEw YORK raoM
THE YEAR 1664 TO THE REVOLuTIoN 27 (Albany 1896).

"That the names of the Severall Courts to be held in each Riding three times
a year shall be called the Court of Sessions." Ibid.
33 See, Moms, SELECT CASES

1674-1784.

or TIM MAYOR'S

CoURT Or

NEW

YORK

CiTY

(The American Historical Society; half-title: 2 American Legal Records,

(Washington, D. C. 1935)). Also, VOSBUrRGr, SupRooATmS' COURTS AND REcoRDs IN
THE COLONY AND STATE Or NEW YORK 1664-1847 (Albany 1922).
34 1 COLLECTIONS OF Tn NEW YORK HISTORICAL SOClETY 315 (New York 1809).

35 As illustrative, see the provision in the alterations, amendments and additions
made in the "Lawes" October 30, 1665, by Governor Nicholls: "That all Originall
Wills haveing beene prooved att the Court of Assizes or Sessions and returned into
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colonial governors to take upon themselves the duties of a probate
judge. During his gubernatorial tenure, Colonel Richard Nicolls,
first deputy governor under the Duke of York, acting under this
assumed jurisdiction, granted some letters of administration and performed other duties pertaining to the field of probate jurisdiction.
These acts were done in accordance with the prerogative right of
head of the colonial province. The practice was continued in the
ensuing years and received significant turn and attention under Governor Thomas Dongan. By virtue of the letter of instructions "Given
at Our Court at Windsor this 29th day of May 1686" to Governor
Dongan, changes in probate procedure were made in conformity
with the royal directions.
6. GubernatorialPrerogative in Probate Matters: (b) Probate
Procedure.-It now became settled practice to have the proof of all
wills read before the governor or the secretary of the governor; and
that all papers filed with or issuing from the office of the secretary
of the governor bore a special seal for that purpose established.
7. GubernatorialPrerogative in Probate Matters: (c)Prerogative Office.-It became customary to refer to the office of the secretary of the governor as the prerogative office. These changes became
established in the last decade of the seventeenth century and continued as such to the early part of the nineteenth century. 30
8. Prerogative Court.-The Mayor's Court and the Court of
Sessions continued to exercise jurisdiction over the estates of decedents. However, as an incidence of judicial significance, the governor or the secretary of the province also took proof of the execution
of wills and of the inventory and valuation of estates. A clause was
inserted in all letters testamentary and of administration to the effect
that the granting of such letters, the hearing of intermediate matters, and the granting of final discharge of executors and administrators belonged to the governor and not to any inferior judge.
Probate procedure directed that where a will was proved before the
secretary of the province, this official annex a certificate that "being
thereunto delegated" the will had been proved before him together
the Office of Records att New Yorke shall remaine there, and the Executors and
Administrators shall receive a Coppie thereof, with a Certificate of its being allowed
and attested under Seal of the Office." 1 COLONIAL LAWS oF NEW YORK FROM THE
YEAR 1664 TO THE REVOLUTiON 75 (Albany 1896).
36 FERNOW, CALENDAR OF Wi s 1626-1836. Society of Colonial Dames of the
State of New York (New York 1896), passim. VAN NESS AND WooDwoRTH, LAWS
1787-1813 REVISED, title "Wills" (Albany 1813).
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with an authentication in the name of the governor. The certificate
of authentication stated that the will had been "proved, approved
and allowed" under the prerogative seal. The foregoing documents
were annexed in the office of the secretary of the province and the
validity of the record was attested to by his signature. From these
probate duties of the secretary of the province which gave it the
name of the prerogative office, and the records connected with it the
name of the registry of the prerogative, there grew the colonial court
of judicature under the appellation of the Prerogative Court. 7 The
changes in probate procedure, as wrought by colonial instructional
direction and referred to above, were shortly thereafter crystallized
into statutory direction and authority. 8
Before approaching the year 1691, which marks the beginning
of participation of the representatives of the people in general assembly in the making of our colonial laws, a word may be said as to
relevant background. Following the commission of Major General
Andros as governor of the colony of New York,3 9 the Duke of York
instructed him to put in execution the so-called "Duke's Law, 4 ° and
by proclamation of the Governor 41 it was declared that "the same
37 "There are two other Courts in the Province. The Court of Admiralty which
proceeds after the Course of the Civil Law in matters within its jurisdiction . . .
and the Prerogative Court concerns itself only on the Probate of Wills in matters
relating to the Administration of the Estates of Intestates and in granting Licenses
of Marriage. The Governor is properly the Judge of this Court but it has been
usual for him to Act in general by a Deligate." Quotation from a letter of Governor Tryon to the home government; printed in 1 LincoL-, THE CoNsTTUTiONAL HisTORY or NEW YoRx 41-42 (5 vols. Rochester 1906).
COLLECTIONS or rm NEW Yoax His oicAL SocIETY, vols. 29-41: Abstracts of
Wills on file in the Surrogate's Office, City of New York (New York 1893-1909).
Wills covering the entire colony of New York were recorded with the Prerogative
Court, and later with the Court of Probates under the first constitution of the state.
(Constitution. 1777 in Cummings, Potter, and Gilbert's edition of the Constitution
of 1894.) A portion of the files are in the office of the clerk of the Court of Appeals
in Albany, while others chiefly relating to Westchester and counties farther south
were transferred by legislative act in 1797 to the Surrogate's office in New York
County. Cf. 2 AmERicAN HIsToRicAL SocIETY ANNuAL REPORT FOR 1900, 129, 203
(New York 1900).
38 [Instructions to Governor Dongan, 1686] in 3 DocumENTs RELATIVE TO THE
COLONIAL HISTORY or TE STATE or NEW YORK, 369 et seq. (Albany 1853-1887).
Also, "The First Assembly, held the Third Year of the Reign of King William and
Queen Mary, begun the ninth of April, 1691" at the First Session, c. XXVII, § 2.
39 First of July, 1674.
40 "Certaine
Laws established by authority of His Majesties Lres Pattents
graunted to me and digested into one volume for ye publique use. .. ." 3 Docu-

"&ENTS RELATIVE TO THE COLONIAL HISTORY

bany 1853-1887).
41 November 9, 1674.

or

THE STATE

Or

NEW YORE

226 (Al-
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book of Laws formerly establisht are to be observed and practiced."42 This state of affairs remained substantially the same under
the instructions to Governor Dongan 4 3 his successor. Of significant
change, the commission to Henry Sloughter in 1689, authorized him
"to summon and call generall Assemblies of the Inhabitants being
Freeholders within your Government."44
9. Administration of Estates (Act of 1692).-In historical sequence, "The Governor and Council and Representatives convened
in General Assembly" passed, at the first session of the first assembly on the eleventh of November, 1692, an act for the supervising
of intestate estates, and regulating the probate of wills, and granting letters of administration.4 The statute provided that in every
town "throughout the counties within this province" two persons
who were to be elected or appointed were required to "Repair to the
House, Place, or Habitation" of a decedent forty-eight hours after
his interment to make inquiry as to whether the deceased left a will
or left "any estate undevised." Inquiry was to be made respecting the estate of an intestate and an inventory prepared and brought
before the "Governor's Delegate." The persons delegated by the
governor for the supervision of estates in each respective county
throughout the province were empowered to issue a warrant to two
"good and sufficient freeholders" to appraise the inventoried estate,
and thereafter to sell for the benefit of the estate. In the event the
children of the intestate were orphans, then the supervisors of each
respective county were to have the administration of the estate until
marriage or attaining the age of twenty-one years. 46
The probate of all wills and the grant of letters of administration were to be henceforth granted by the governor or such person
as he should delegate under the seal of the prerogative office for
that purpose appointed.

10.

47

Administration of Estates (Act of 1692): (a) Court of

42 3 DOCUMENTS RELATIVE TO THE COLONIAL HISTORY Or THE STATE 0r NEW
YORK 227 (Albany 1893-1887).
43 Id. at 331.

44 For the portion of the commission relating to the enactment of lavs, see
1 COLONIA.

LAWS or NEw YORK FROM THE YEAR 1664 TO THE REVOLUION, 221, 222

(Albany 1896).
45 Chapter XXVII of the laws of the first session of the first assembly, held the
third year of the reign of King William and Queen Mary begun the ninth of April 1691,
to be found in LAws Or NEW YORK FROM T
YEAR 1691 TO 1751, (Edition of William
Livingston and William Smith) 14 et seq. (New York 1752).
46 Section I.
47 Section II.
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Common Pleas.-Concerning probate jurisdictional powers, wills relating to estates adjacent to New York48 were required to be proved
at New York. In other counties, the Courts of Common Pleas4 9
were empowered to take examination of witnesses to any will within
their respective counties and then to certify the same together with
the will to the secretary's office in New York.
11. Administration of Estates (Act of 1692): (b) Justice of
the Peace.-The Judges of the Common Pleas "assisted by two Justices of the Peace" were appointed to act in probate matters when
the said court was out of session.
12. Administration of Estates (Act of 1692): (c) App~ellate
Review.-The prescribed appellate procedure provided that appeals
from the Court of Common Pleas or where the decision was rendered by "the Judge and Justices" were to be made to the governor
or "such person delegated" in case "any Debate or Controversy
shall arise about swearing or examining such Witnesses or Allowing
the Will."5
Upon the question of probate jurisdiction, where the estate did
not exceed "the Value of Fifty Pounds," it was provided that the
Court of Common Pleas, or the "Judge with two Justices of the
Peace" when the said court was not in session, was to exercise probate jurisdiction relative thereto. This statutory delegation of jurisdictional powers over the estates of decedents related to the grant
of probate of wills or letters of administration.5 '
48 I.e., wills relating to estates in Orange, Richmond, Westchester or Kings County
to be proved at New York.
49 This court was established in the City of New York in the year 1686; and by
an act of 1691 a Court of Common Pleas was created in each county throughout the
state. In the City of New York, the Court of Common Pleas retained its Dutch
appellation, the Mayor's Court, until the year 1821. The Dongan Charter provided
that the Mayor, the Recorder, and Aldermen or any three of them were authorized to
hold the Mayor's Court, or the Court of Common Pleas. It was presided over by the
Mayor and Recorder alternately. In later years, the Mayor ceased to preside over the
court, and in 1821, it was concluded that the name of Mayor's Court was no longer in
any sense appropriate and an act was passed changing the name to the Court of Common Pleas of the City of New York.
See, Dongan's (New York) Charter, and "An Act for the Establishing Courts of
Judicature for the Ease and benefitt of each respective Citty Town and County

within this Province" (passed May 6, 1691) in COLONIAL LA S or NEw YORK FROM
THE YEAR 1664 TO THE REvOLUTioN 216, 226-231 (Albany 1896). For a full history
of this court: BROOKS, HISTORY OF THE COURT OF COMMON PLEAS OF THE CITY OF
NEw YoRx (with full reports of all important proceedings), (New York 1896).
50 Section II.
51 Section III.
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By virtue of the final provision of the statute, the power of
appellate review was given to the governor. Any person or persons
concerned in the probate of wills or the granting of letters of administration could, within three months, bring appeal "before the
governor, or such person delegated." 5
13. Conformity with the Ecclesiastical Law of England: (a)
Provincial Courts and Prerogative Courts.-Towards the end of the
seventeenth and the opening decades of the eighteenth century, it
would appear that the construction placed upon the existing effective
statute touching the probate of wills and grant of letters of administration53 led to a conformity with the separate and distinct jurisdiction in England over matters of decedents. The scheme of courts
then prevalent there included the Provincial Courts in both the
Province of Canterbury and in the Province of York which were
also referred to as the Court of the Archbishop.5 4 There were Prerogative Courts in Canterbury and York.5 5 The jurisdiction of the
latter tribunals comprehended the probate of wills, the granting of
letters of administration in cases of intestacy, and the control of
the estates of deceased persons. The Prerogative Court, it is to be
noted, was held by the delegate of the Archbishop.
14. Conformity with the Ecclesiastical Law of England: (b)
Colonial Governors and the Colonial Prerogative Courts.--Upon the
basis on comparative uniformity, the colonial governors, up to the
time of the American Revolution, appointed the deputy of the secretary of the province56 his delegate; and he took proof of wills which
were afterwards approved and allowed in the name of the governor.
That there was no usurpation of judicial power over the estates of
decedents but rather considerations of conformity and uniformity
may be garnered from specific statutory language: "the probate of
52

Section IV.

53 See text to note 45, supra. Chapter XXVII of the Laws of the First Session
of the First Assembly, held the Third Year of the Reign of King William and
Queen Mary, April 9, 1691.
54 These courts are still in existence. In Canterbury, the court is called the Court
of Arches; in York, the Court of Chancery. Their jurisdiction is chiefly to hear appeals from the lower ecclesiastical courts. JENxs, A SHORT HISTORY OF ENOISH LAW,
180, 229-230, 269 (Boston 1922).

55 These courts have now ceased since
established for these testamentary matters.
merged in the High Court.
56 The secretary of the province was
and held his appointment from the Crown,
through a deputy.

1857, because the Court of Probate was
Under the Judicature Acts, it became
an officer independent of the governor,
the duties of which he discharged chiefly
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all wills, and letters of administration shall be henceforth granted by
the Governor, or such person as he shall delegate under the seal of
'57
the Prerogative Office for that purpose appointed.
15. Conformity with the Ecclesiastical Law of England: (c)
Appointment of Delegates.-Inasmuch as wills relating to outlying
counties5 1 were required to be proved in New York before the governor or his delegate, and the practice was found to be onerous and
inconvenient, delegates were commissioned to act for the governor
in these counties. With the expansion of colonial population, delegates were appointed for the more remote counties; and a local delegate was installed for the city and county of New York, distinct and
apart from the delegation of probate authority to the deputy of the
secretary of the province as hereinbefore mentioned.
16. Conformity with the Ecclesiastical Law of England: (d)
Powers of Delegates.-Extant records5 9 of judicial business in the
major field of inquiry point to a diversity of practice which evolved
from the incident of whether the deceased had at the time of his
death, "goods, chattels, and credits in divers places within the province." 60 Where the decedent had property in more than one county,
the governor exercised exclusive jurisdiction; the will being proved
before his delegate in the Prerogative Court. Letters were issued in
the name of the governor under Lie prerogative seal, attested by the
signature of the secretary or of the deputy secretary and the whole
recorded in the registry of the Prerogative Court." However, where
the deceased had property only in one county, the will was proved
before the governor's delegate of that county; and letters testamentary were granted in the name of the governor, the seal of the prerogative office was affixed thereto and then recorded in the registry
of the Prerogative Court.62 In cases of intestacy, letters of adminis57 See text to note 50, supra. Chapter XXVII of the Laws of the First Session

of the First Assembly, held the Third Year of the Reign of King William and Queen
Mary, April 9, 1691; section II.
58 Note 48, supra. Also, Chapter DCCCXCIV of the Laws of the Nineteenth
Assembly (24 Geo. I, 1750) entitled "An Act Impowering the Judges, Justices and
Clerk of the Court of Common Pleas for Orange County, to take the Probate of
Wills, and to grant Letters of Administration" in: 2 LIVINGSTON & SMiTH, LAwS OF
NEW YORK FROM THE YEAR 1691 TO 1751, 432 (New York 1752).
59 As illustrative, see the records preserved in the New York Surrogates' Office:

Record of Wills from the Year 1665; Letters of Administration, 1743-1755; Book of
Inventories, 1730-1752 (Surrogate's Court, New York County, V.D.).

60 1.e., in more than one county.
61 See note 59, supra.

62 Ibid.
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tration could be obtained only in the Prerogative Court. It had, as
well, the power to issue citations to compel the attendance of witnesses; to examine the accounts of executors and administrators; and
to make decrees upon final distribution. Existing volumes of seventeenth century wills, letters of administration, inventories, and commissions are interspersed with matters which, in England, came
within the purview of the lower ecclesiastical courts, the Diocesan
Courts, sometimes known as the Consistory Courts, i.e., the Court of
the Bishop; and the so-called Peculiar Courts which have since been
abolished and their jurisdiction given to the Diocesan Courts. The
matters referred to are more especiaily ecclesiastical such as the
granting of marriage licenses and the taking of proof of the due installation of clergymen.6 3 In its appellate character, the Prerogative
Court heard appeals where probate and administration was granted by
the Court of Common Pleas.64
17. Judicial Nomenclature: (a) Title of Delegate.-The period
of judicial evolution under inquiry also holds interest in the realm of
contemporary judicial nomenclature. This stems from the issuance
of commissions and appointments of delegates by colonial prerogative. As a result of incompleteness of internal evidence as preserved
in records of wills, letters of administrations, books of inventories,
and books of commissions, as well as failure of specific reference in
contemporary literature, the origin of the term "surrogate"--the designation used in the State of New York to denote a judge to whom
jurisdiction over the probate of wills and the grant of letters of administration is confided-has been rendered obscured and difficult
of historical accuracy.6 5
18. Judicial Nomenclature: (b) Title of Surrogate.-It is
known that the title of delegate was affixed to the official's signature.
63 As illustrative of the extent of judicial business of the Prerogative Court, see
the sources in note 59, supra, passim.
64 The Court of Common Pleas in remote counties, or a judge with two justices
of the peace, when the court was not in session, were empowered to grant probate
of a will, or letters of administration, where the estate was under fifty pounds. From
the judgment thereon, it was provided "that any person or persons concerned in
Probate ...or Letters of Administration" could within three months bring an appeal
"before the governor, or such other person delegated." See notes 51, and 52 supra.
65 Surrogate (Lat. surrogatus, from subrogare, or surrogare, to substitute) has as
its signification, in English law, the deputy of the Chancellor, or of a bishop or a
judge in an ecclesiastical or admiralty court. In American legal significance, he is
a judge with jurisdiction of all matters of probate and intestate succession. In some
states he is called surrogate, in others judge of probate, register, or judge of the
orphans' court. In its New York applicability, consult note 1, supra.
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At about the middle of the seventeenth century, the practice arose
whereby the acting delegate affixed the title of surrogate to his signature. This assumption of title later gave way to the specific designation of the delegate as surrogate in the commissions issued by
the colonial governors at this period of time. As far as may be ascertained, the Prerogative Court had no regular sittings and the minutes of the sittings, if they were ever left, must be presumed to have
been lost. 6 Upon the foregoing considerations, therefore, the initial
use and subsequent sanction of the title of surrogate by the delegates
of the Prerogative Court has eluded the aim of historical accuracy;
as such it remains a matter of academic curiosity.
19. Concurrent Jurisdiction in Probate Matters.-The midseventeenth century also evolved concurrent jurisdiction, with respect
to accountings of executors and administrators, among the Prerogative Court, the Supreme Court,67 the general jurisdiction exercised
by the Court of Chancery, and the Court of Common Pleas. By
statutory authority,6" it was declared that suits for legacies in the
value of twenty pounds or upwards could be instituted in "the Supreme Court of this Colony, or any other Court of Record," and if
the legacy was in an amount under the designated sum then in "any
of the Courts of Common Pleas."6 9 The respective court in which
the action was commenced was empowered to appoint "Auditors"
to examine the accounts of the defendant executor or administrator;
to report the state of such account and the proportion to be applied
to the payment of the plaintiff's legacy after the payment of debts,
70
and upon which the court awarded execution upon the judgment.
66 Cf., DALY,

HIsTORIcAL

SxETCH OF THE JuDICIAL TRIBUALS

OF NEW YORK

1623 TO 1846, 53 et seq. (New York 1855).
67 Supreme Court, its establishment and jurisdiction; see "An Act for the Establishing Courts of Judicature for the Ease and benefitt of each respective Citty Town
and County Within the Province" (May 6, 1691, c. 4); continued in c. 28 (November 11, 1692); in c. 54 (November 11, 1694); in c. 62 (April 21, 1697); in: CoLoiAL
LAWS OF Naw YORK FROM THE YAR 1664 TO THE REVOLUTION, 226-231; 303-308;
359-360; 380 (Albany 1896).
68 The Seventeenth Assembly, First Session, 17 Geo. II, 1743. Chapter DCCXLVII
"An Act for the More Speedy Recovery of Legacies Within the Colony." Passed
FROM

December 17, 1743; in: LAws OF NEw YORK FROm T=E YEAR 1691 To 1751, LNCLUsiV (Livingston and Smith's Ed.) 315 (New York 1752).
69 Section I. It also provided that if there was not enough to discharge the
legacy, abatement was to be made in proportion to the legacies given. In the case
of infant legatees, suit was to be brought by the guardian or next of friend.
70 Section II. Section III concerned costs which were to be awarded out of the
testator's estate or the executor if he was "without sufficient excuse." Section IV required the legatee to make lawful demand upon, and offer two sureties to the executor as a condition precedent to the maintenance of the suit for legacy.
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If no time was fixed by the will for payment of the legacy, the action
could not be commenced until the expiration of one year. 71 Though
the act was directed against recalcitrant executors in the beginning
sections, the sixth section of the act extended the suit to administrators with the will annexed; the section following applied to administrators, against whom the remedy was to be the same as "given to
72
legatees against executors."
II.

THE POST COLONIAL PERIOD
A. YEARS 1778-1787

THE settlement of the estates of deceased persons continued to
devolve upon the Prerogative Court, the powers and duties thereof
vesting in the colonial governors by virtue of prerogative of office,
until the American Revolution. The exercise of functions by delegates, or surrogates7 3 as they were later known, was sometimes referred to as the Court of Probates. 74 The evidence of specific delegation of colonial prerogative together with the absence of evidence
of statutory creation leads to the conclusion that they were in reality
but one court and not two separate and distinct tribunals. 7
1. Court of Probates.-The Prerogative Court, the immediate
antecedent of the Surrogate's Court of New York, was abolished in
the year of 1778. The Legislature, at its first session held at Poughkeepsie, in Dutchess County, repealed every authority vested in the
Prerogative Court, by virtue of the prerogative theretofore existing,
and constituted in its place, the Court of Probates.
2. Court of Probates: (a) Judicial Business.--This statutory
71 Section V. The executor "shall have the space of one year" to discharge the
legacy.
72 Section VII.
73 As illustrative, see Governor Tryon's description of the local delegate for the
city and county of New York, acting as principal surrogate. 8 DocumENTS RELATIVE
TO THE COLONIAL HISTORY OF THE STATE OF NEW YORK 413 et seq. (Albany 1853-

1887).
74 VOSBURG, SuRRoGATEs' COURTS AND REcoRDs IN Tm COLONY AND STATE OF
NEw YORK 1664-1847 (Albany 1922); KIRTLAND, TREATISE ON THE PRACnCE IN THE
SURROGATEs' CouRTS N THE STATE OF NEW YORK . . . (with a historical view of the
origin of the probate of wills, granting letters of administration, and the office of surrogate, in the State, and under the British government) (Albany 1830), passin.
75 See note 37, supra; i.e., "There are two other Courts in the Province. The
Court of Admiralty . . . and the Prerogative Court [which] concerns itself only on
the Probate of Wills in matters relating to the Administration of Intestates. .... "
Cf., DALY, MIsTORicA SKETCH OF THE JUDIcIAL TRIBUNALS
1623 To 1846, 53 (New York 1855).
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enactment 7 6 passed on the sixteenth of March, 1778, and entitled
"An Act to Organize the Government of this State" accomplished the
judicial revolution by declaring "the Judge of the Court of Probates
of this State, shall be vested with all and singular the Powers and
Authorities, and have the like Jurisdiction, in Testamentary Matters,
which, while this State, as the Colony of New-York, was subject to
the Crown of Great Britain, the Governor or Commander in Chief
of the Colony, for the Time being, had and exercised, as Judge of
the Prerogative Court, or Court of Probates of the said Colony. ' 7 7
It was further provided that "all Letters of Administration, to be
granted by the said Judge, and all Citations and other Processes,
issuing out of said Court, shall run in the Name of the People of
this State, and be tested in the Name of the Judge of the said Court."
The section following declared "That . . .78 the Judges of the Court
of Probates . . . are hereby . . . authorized and required, forthwith

to cause Seals for the [Court] in which they respectively are
Judges, to be devised and made; and that all Commissions, Writs,
Processes, and other Proceedings . . . shall in future, issue under the
79
said Seal . . . as and for the Seal of said Court.

The establishment of the Court of Probates, in 1778, marks the
historical genesis of the Surrogate's Court of New York. The field
of major inquiry-the historical antecedents of the present-day court
-may be properly closed at this point.
However, by way of addendum in' completion of historical perspective, the following incidents of judicial development and evolution, to the year of the constitutional creation of the Surrogate's
Court of New York, are herewith noted.
3. Court of Probates: Appellate Review.-In 1784, the Legislature made provision for appellate review from the Court of Pro78 Chapter XII. In: 1 LAWS OF TnE STATE OF NEW YORK, 1777-1789 (New York
1789), Comprising the Constitution and the Acts of the Legislature Since the Revolution from the First to the Twelfth Session inclusive, 22-24 (New York 1789),
[otherwise known as the Jones and Varick Edition of New York Laws].
77 Section III. This section also provided that "The Judge of the Court of
Probates ... shall be vested with all and singular Powers and Authorities . . . Except
as to Nomination and Appointment of Surrogates in the Several Counties; and who
shall be nominated and appointed by the Council of Appointments, and commissioned
by the Great Seal."
78 The omissions pertain to the Chancellor, the Judges of the Supreme Court,
the Court of Admiralty, and the Inferior Courts of Common Pleas.
79 Section IV; note 76, supra, at 23, 24.
80 Chapter XI. An Act instituting a Court for the Trial of Impeachments and
the Correction of Errors. Passed November 23, 1784. In: 1 LAws or TnE STATE or NEW
YoRa (Jones & Varick Ed.), 181 et seq. (New York 1789).
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bates by declaring "it shall be and may be lawful for all Persons,
who are or who may be aggrieved by any Sentence, Judgment, Decree
or Order of the Court of Probates ... 1 to appeal from the same or
any Part thereof, to the President of the Senate for the Time being,
and the Senators, Chancellors and the Judges of the Supreme Court
. . [and they] shall have full Power and Authority... to examine,
hear, and finally determine all such Appeals." 2
4. Courts of the Surrogates.-A change of singular significance8 3 occurred in the year of 1787, by the "Act of Settling Intestates -Estates, proving Wills and granting Administration. 81 4 It is
to be noted, at this point, that from its inception, the Court of Probates continued to exercise the same jurisdiction of its predecessor,
the Prerogative Court. In summary, the proof of wills where the
testator left property in more than one county was taken before the
Judge of the Court of Probates; where the property was in one county, proof was before the surrogate of that county. The proof of wills,
in either case, was approved and allowed in the "Name of the People
of this State" before the Court of Probates where the will was recorded and letters issued. Letters of administration were granted
by the Court of Probates, and the inventories of executors and administrators were required to be filed in that court. However, under
the statute last mentioned, 5 the granting of probate and of letters of
administration was taken away from the Court of Probates and conferred upon the surrogates of the various counties. The effective portion of the statute was in the language: "Letters Testamentary and
Administrations shall be made in the Name of the People of the
81 Omissions pertain to the Court of Admiralty.
82 Section X; note 80, supra. This section also prescribed the manner of appellate
procedure; the time of appeal, Le., "within fifteen days next after making or giving
the Sentence, Judgment, Decree or Order so appealed from"; and that all appeals
heretofore made "shall be made within six weeks after the passing of this Act."
83 Two statutes pertaining to the business of the Court of Probates and the surrogates, during the period 1778 to 1789, are noted here. "An Act for Granting Relief to
Heirs, Executors, Devisees and Legatees, and for all other Purposes therein mentioned"
passed May 10, 1784; "An Act to abolish Entails, and to confirm Conveyances by
Tenants in Tail, to Regulate Descents, and to Direct the Mode of Conveyance to Joint Tenants" passed February 23, 1786. In: 1 LAWS or THE STATE or
NEW Yopx (Jones & Varick Ed.) 152-155; 245-247 (New York 1789). For various
and sundry provisions interspersed in various enactments, see ibid., vol. 1, pp. 11, 276279, 294; vol. 2, pp. 5, 8, 23, 42-45, 91, 94-96, 102-103, 109, 273, 374, 386-388,
392-393.
84 Chapter XXXVIII. In: 2 LAws or Tm STATE or NEW YORK (Jones & Varick

Ed.), 71-76 (New York 1789).
85 Ibid.
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State of New York, and tested in the name of the Surrogate
who shall grant or issue the same, and be sealed with his Seal
of Office; and all such Probates, Letters Testamentary, and Administrations, shall be as good, valid, and effectual to all Intents and
Purposes, as if the same were made, granted, and issued by the
Judge of the Court of Probates; and Law, Usage, or Custom to the
Contrary Notwithstanding.""" Another section of the act read, "Each
of the said Surrogates shall . . . cause a seal to be made for his
Office . . .upon which shall be inscribed the Name of the County

for which it is to be used, and the words, Surrogate Seal."8 7 A further section of the act refers to this newly-created tribunal as the
"Courts of the said Surrogates."88
Thus, the Surrogate's Court of New York, which found the seed
of inception in the statute of 1778, reached its culmination of genesis in the act of 1787.
B.

YEARS 1787-1846

IT is to be observed that the immediate precursors of the now
existing Surrogate's Court of New York-the Court of Probates,
and the Courts of the Surrogates-did not emerge as a single existing court of testamentary and intestate jurisdiction until the third
decade of the nineteenth century.
1. The Court of Probates: (a) Separate and Concurrent Jurisdiction.-Under the act of 1787, this court retained jurisdiction over
probate and administration of residents who died without the state.
86 Id., at 72; § VI. This section also provided for the appointment of "a Surrogate in each and every County of this State" by "the Person administering the
Government of this State for the Time being, by and with the Advise and Consent
of the Council of Appointment"; and an enumeration of their powers and duties, i. e.,
"to take the Proof of last Wills and Testaments, and Codicils . . . to make and issue
Probates thereof, and to grant Letters Testamentary . . . Administration with the
Will Annexed and . . . Letters of Administration."
87 Id. at 73; § VII. Cf., seal of the Court of Probates, text relative to note 79,

supra.
88 Id. at 76; § XX. "That the Courts of the said Surrogates, and the said Court
of Probates, in the Matters submitted to their Cognizance respectively by this Act,
shall proceed according to the Course of the Courts having by the Common Law
Jurisdiction of Like Matters. Provided: That the same shall not be construed to
extend to the Inflicting and Ecclesiastical Pains or Penalties whatsoever." Compare,
the separation of civil and ecclesiastical jurisdiction in England and the scheme of
civil and church courts in notes 54 and 55 and text relative thereto, supra.
Also, Malone v. Sts. Peter and Paul's Church, Brooklyn, 172 N. Y. 269, at 274275, 64 N. E. 961 at 962, 963 (1902) ("Our Surrogate's Courts date back to the
act of March 16, 1778").
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The estates of nonresidents who died within the state were encompassed within its jurisdictional purview as well. It had authority to
compel administrators to account in cases of intestacy; to decree and
settle the order of distributions after payment of debts and expenses;
and to hear and determine all causes concerning legacies in any will
and to compel payment of the same.8 9 In concurrent jurisdictional
aspects, the Court of Probates and the Courts of the Surrogates
possessed authority to enforce decrees for the payment of distributive
shares by execution against the person; inasmuch as it was directed
that these courts "shall proceed according to the Course of the
Courts having by the Common Law Jurisdiction of the Like Matters.7

90

2. The Court of Probates: (b) Appellate Power.-In its appellate character, the Court of Probates had jurisdiction in all appeals from the Courts of the Surrogates in the entire state. This
court retained its appellate powers under the Revision of the Laws
in 1813, wherein all the statutory materials relating to the Court of
Probates or the Courts of the Surrogates were incorporated into one
general act.01 However, in the year 1823, the appellate jurisdiction
of the Court of Probates over the Courts of the Surrogates was transferred to the Court of Chancery.92
3. The Court of Probates: (c) Statutory Abolition.-After an
existence of nearly a half century, this court met its statutory termination in the year of 1823. The legislature, in abolishing the court,
transferred all general jurisdiction to the Courts of the Surrogates;
and, as hereinbefore noted, its appellate jurisdiction to the Court
of Chancery. 93
4. The Courts of the Surrogates: (a) Nature of Jurisdiction.The jurisdiction of the surrogates, as provided for in the act of
1778 and hereinbefore treated, received statutory extension in the
years following. In 1799, power was conferred to order the sale of
real property where it was exclusively in one county, and to make
distribution among the creditors. In the same year, they were authorized to admit wills to probate or to grant letters of administra89 See, 3 LAWS oF THE STATE OF NEW YORKE 1778-1797 (Greenleaf Ed., New York
1797); REvisioN or 1801 (2 vols., Kent & Radcliff Ed., Albany 1802); RFvIsloxr oF
1813 (2 vols., Van Ness & Woodworth Ed., Albany 1813).
90 Ibid.
91 R1 vIsioN oF 1813 (2 vols., Van Ness & Woodworth Ed., Albany 1813).
92 N. Y. L. 1823, c. 70.

93 Ibid.
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tion of residents who died out of the state, and of nonresidents
within the state. Three years later, power was granted to cite administrators to account, to decree distribution or payment of bequests and legacies, and to compel execution of the same. In the
year following, they were authorized to appoint guardians for
minors; 94 in 1806, to order the admeasurement, upon application of
the widow, of dower of lands situated within the county of the surrogate; in 1807, to order the sale of lands for the payment of debts;
and three years later, to order mortgage or lease of a testator or
intestate's real property for the payment of debts where any infants
were interested. 95 Following the Revision of the Laws in 1813, other
general powers, testamentary and intestate, were granted to the surrogates. These included the authority to compel the production of
wills, documents, and other writings; to compel the attendance of
witnesses; to punish for contempts; to complete the unfinished business of predecessors; to confirm sales of real property ordered for
the payment of debts; to direct conveyances to be made by executors
and administrators; and to institute inquiry respecting the estates
of intestates not delivered to the public administrator nor satisfactorily accounted for 9 6
5. The Courts of the Sufrogates: (b) Jurisdiction as the Sole
Probate Tribunal.-As hereinabove alluded to, general jurisdiction
over the matters of decedents was confided to the surrogates in the
year of 1823. By virtue of section one of chapter seventy of the
laws of that year, it was declared "that the court of probates be, and
the same is hereby abolished." 9

7

Section two granted to the surro-

gates "the powers heretofore used and exercised by the judge of the
court of probates." ' s The exercise of general testamentary and intestate powers by a sole tribunal has remained so down to the present day.
6. The Courts of the Surrogates: (c) Appellate Review.--By
virtue of section three of the act of 1823, there was a transference
of appellate jurisdiction over surrogates by the Court of Probates to
94

In concurrent jurisdktion with the Court of Chancery.

95 See, REvEsIoN oF 1813 (2 vols., Van Ness & Woodworth Ed., Albany 1813).

96 See, LAws or THE STATE or NE W YoRx 1778-1828 (1 vol., Dyer, Butler & Spencer
Ed., New York 1828).
97 Note 92, supra.
98 Ibid. It was also provided that "Surrogates shall be appointed in the manner
prescribed by the constitution for the appointment of judicial officers . . . and shall
hold their offices for four years." N. Y. L. 1823, c. 70.
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the Court of Chancery. This was accomplished by proviso reading,
((any person claiming to be aggrieved by any sentence, decree, or
order of any surrogate, may appeal therefrom to the chancellor."0 D
The proviso also fixed the time within which an appeal from the surrogate could be prosecuted; to wit, "such appeal [to] be entered
within thirty days next after the time of making such an order,
decree, or sentence so appealed from." The Court of Chancery, as
the appellate tribunal of the Courts of the Surrogates, maintained
the judicial power until the year 1846."°
7. The Surrogate's Court of New York: Concluding Evolutionary Pkase.-The Constitution of the State of New York of 1846,
provided for the abolition of the Court of Chancery. It established
and organized the Supreme Court of the State of New York. And
by constitutional transference, the powers of chancery were invested
in the Supreme Court. The appellate powers of the Supreme Court
over the Surrogate's Court, beginning at this period of the judicial
history of the courts of New York, have continued and remain in
force to this day. 1 '
As the final development in the historical evolution of antecedents of the Surrogate's Court, the Constitutional Convention of
1846 elevated the Surrogate's Court of New York into a constitutional tribunal. This was accomplished through the instrumentality
of article six, section fourteen of the Constitution of 1846.1°2
99 Ibid., § 3.
100 Note 101, infra.

101 CoNsnrruaTox 1846, in: Cummings, Potter & Gilliert's Edition of the CoNsanTunIoN OF 1894 (Albany 1894).
102 CoNsTrunoN 1846, supra; and supplemental legislation in N. Y. L. 1847, c. 276.
Addendum: Reports-Surrogate's Court of New York.
A series of reports of cases argued and determined in this court begins in the
year 1849 and ends in 1917. Two of the reports, Bradford and Tucker, contain decisions of the Surrogate's Court of New York County; the remainder of the run reports cases from the whole State.
Bradford [Bradf.] 1849-1857, 4 v.; Redfield [Redf.] 1857-1882, 9 v.; Tucker
[Tuck.] 1864-1869, 1 v.; Demarest [Dem.] 1882-1888, 6 v.; Connoly [Con.] 18881891, 2 v.; Power [Pow.] 1890-1894, 1 v.; Gibbons [Gibb.] 1893-1898, 2 v.; Mills
[Mills] 1899-1917, 18 v.

